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CHAPTER 1

FUNDAMENTAL IDEAS UNDERLYING RELIGIOUS
AND CHARITABLE TRUSTS IN HINDU LAW

I. HISTORY

1.1. Religious Trust—Religious and charitable trusts are found to exist, in
some shape or other, in almost all the civilized countries and their origin can be
traced primarily to the instincts of piety and benevolence which are implanted in
human nature. The form and nature of these trusts undoubtedly differ according to
the spiritual and moral ideas of different nations, and even among the same people,

the ideas are seen to vary—often to a considerable extent—at different stages of

their religious and political history. Thus Imperial Rome under the Christian
Emperors was dissimilar in many respects to Pagan Rome, and the religious and
charitable institutions in England undoubtedly took a different shape: when she
abjured Catholicism and became Protestant. The popular Hindu religion of modern
times is not the same as the religion of the Vedas though the latter are still held to

be the ultimate source and authority of all that is held sacred by the Hindus. In course -
of its development the Hindu religion did undergo several changes, which reacted

on the social system and introduced corresponding changes in the social and

religious institutions. But whatever changes were brought about by time—and it .
cannot be disputed that they were sometimes of a revolutionary character—the

fundamental, moral and reiigfo_us ideas of the Hindus which lie at the root of their
religious and charitable institutions, remained substantially ‘the. same; and the
system that we see around us can be said to be an evolutionary product of the spirit
and genius of the people passing through different phases of their cultural

-" development.

It would be my endeavour to discuss with you, in course of these lvectuIes, the
different aspects of the law relating to religious and charitable trusts among the
Hindus as it is administered at the present time in India.

1.2. Paucity of materials on the subject of endowments in Hindu
law.—It strikes one as somewhat anomalous that notwithstanding the existence
of richly endowed Hindu temples and religious institutions all over India, the

1

D

58]

& ©

P © €



2 FUNDAMENTAL IDEAS—RELIGIOUS & CHARITABLE TRUSTS

subject of endowment should receive a most niggardly treatment in the
hands of the Smuiti writers. It is not one of the eighteen topics of litigation
into which the sphere of substantive law. is divided by Hindu jurists and
commentators ever since the days of Manu. There is no statement of law, directly
on the subject, in any of the Smriti works. Stray passages having only an incidental
bearing on the matter occur here and there in the midst of dissertations on other
topics, and no workable law could be constructed on the basis of scanty materials
like these. Some of the later commentators, indeed, have paid a little more attention
to the subject than what their predecessors did and they have drawn largely on the
Pouranic literature; but what they talk of is not law but religion and rituals and it
is often difficult to extricate any legal rule from a mass of religious rites and
ceremonies.

The meagreness of original authorities on the subject of endowments did not .

escape the notice of early English writers on Hindu Law, and Sir T; Strange in his
chapter of “Property” observed as follows—“Qf the prbperty of religious
institutions, and of that partaking of Jura Regalia something will be incidentally
said in parts of this work in which a reference to them connects with other subjects
of discussion; materials concerning them, that are accessible, being too scanty to
admit of any extended investigation”,! One explanation for this somewhat unusual
state of affairs was suggested by Sir Gurudas Banerjée, J. in course of his judgment
in Girijanand v Sailajananda.? The learned Judge expressed the opinion that “the
high reputation for purity and piety of character justly enjoyed for the most part
by the priestly class in ancient India, who had the management of the shrines was
deemed a sufficient safeguard against breach of duty so as to render detailed rules

to regulate their conduct unnecessary”. I would be inclined t6 think that n such

matters, a good deal was left to be regulated by unwritten laws or usages, whose:

authority and binding force are regarded by orthodox Hindus as scarcely inferior

" to written Smritf texts. Manu lays it down as one of the duties of the King, to
‘enquire into the particular laws and. usages of classes, communities and
" societies, and adhere to them, if they are not repugnant to the laws of God.? Having

regard to the extreme conservatism of Hindu society it could be fairly expected that
the people who were in charge of administering the benefactions did not go against
the traditions and usages which grew up in respect of the same. It is also not
unlikely that the pious donors, who only hoped to acquire spiritual merit by making
gifts, were generally indifferent as to the further use and employment of the
proparties given, and it was only in extreme cases when the waste or
maladministration was of a scandalous character that the interference of the ruling
authority was sought for.

1 Strange’s Hindu Law, Vol. I, p. 62.
2 ILR 23 Cal 645 at p. 650.
3 Manuy, Chap. VIII verse 41.




RELIGIQUS AND CHARITABLE TRUSTS—MEANING . ’1

1.3. Law of Hindu religious & charitable trusts mainly a jﬁdge-made

law.—As the materials to be found in the writings of the Hindu law-givers on the
subject of religious and charitable trusts are extremely scanty, it goes without

saying that the law which is found administered today in India, is to a large extent
the creation of Judges.?® Ever since the establishment of British Courts in India, an
array of eminent Judges both English and Indian brought their legal learning and
strong common sense to bear upon this delicate and somewhat abstruse branch of
Hindu law, and attempted to evolve out of the few cryptic writings of ancient Hindu

sages, a sufficiently well-developed body of rules and principles. This development

was in a sense necessitated by the demands of the time and the prevalent social and

moral ideas, and it cannot be denied that it was influenced to a great extent by the
notions and principles of English law. How far this judge-made law fits in and
harmonises with the original Hindu ideas, I will attempt to examine as I proceed
with these lectures. In this first and introductory lecture it is my intention to analyse

*'. the fundamental ideas of religious and charitable trusts as they were conceived by

the Hindus, from the point of view of modern jurisprudence. For this purpose it
would be necessary to study the nature and history of Hindu religious and charitable
institutions from the earliest times to modern times and to examine, at the same
time, the scattered sayings of Hindu sages and commentators with a view to
discovering, if possible, from what appears to be merely moral precepts or
discussions of ritualistic observances, germs of true legal ideas.

II. ReLiGIous AND CHARITABLE TRUSTS—MEANING

\

1.4. Religious & charitable purposes.—But, before we proceed with this
investigation, you should try to have & clear idea as to what is meant by the
expression “Religious and charitable trusts” in its proper juristic sense, For this
purpose a little excursion into the yields of English and Roman law is necessary.
A trust would obviously be denominated a religious or charitable trust if it is
created for purposes of religion or charity. Two things, therefore, require to be
considered in this connéction, viz., (1) what are religious and charitable purposes?
and (2) what is a trust? : '

Now, as is. well-known, “religion” is absolutely a matter of faith with

individuals or communities, and it is not necessarily theistic (e.g.,
Buddhism). All that we understand by religious purpose is that the

. purpose or object is to secure the spiritual well-being of'a person or

persons according to the tenets of the particular religion which he. or they
believe in. This may imply belief in a future state-of existence where a man reaps the

3a See Ashim Kumar v Narendra Nath, (1972)76 CWN 1016, 1025 para 42.
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ROMANLAW ' . ' 5.

a better and more perfect system of law than the Romans, and for the
purpose of appreciating the Hindu conception of religious and charitable
trust, it would be worthwhile enquiring what legal forms were adopted by
the Roman lawyers for the purpose of giving effect to their ideas op this

subject.

IV. ROMAN LAW

1.7. Religious and charitable institutions in Roman Law.—In Roman law
properties dedicated to gods formed a species of res Publicae; they were res extra
commercium and lay outside the pale of private law altogether. They were not the
objects of ownership or transfer, and no action could lie inrespect of them ina court
of law. They were protected by the State through some forms of administrative
procedure, As Sohm observes in his Institutes of Roman Law:; “In regard to res
sacrae the idea was not that they were the private property of a Juristic person, e.g.,

. the"gods or some religious institution, but rather they were excluded from all

private ownership”.* In fact, ag the same writer points out, the conception of 2
Turistic person did not make its appearance in early Roman Law. The old Jus
Privatum was exclusively a law for the individual, and none but natural persons
could be the bearer of legal rights and obligations. There were societies indeed like
Collegia or Sodalitates but they could not hold property as juristic persons. The
properties intended for such societies had to be formally vested in an individual and
treated as such.

The only juristic person recognised in early Roman Law was the State or
Populas Romanus, but it was a.public and not- a private person, and all its
transactions were governed not by private law but by Jus Publicum.

The idea of a corporate body as a new subject of rights and duties distinct from
all its members was fully recognised in Rome during the Imperial period. Towards
the end of the Republic a system of municipal governments was introduced in
Rome, and the municipalities were conceived of as legal persons competent to
hold their properties like private persons. After the example of Municipalities
other lawful societies were also recognised to have proprietary capacity for

purposes of law. Finally the Roman State in the form of the “Fiscus” came to be
regarded as a sort of private Juristic person though it enjoyed many privileges

‘which were denied to ordinary corporate bodies.!> What is relevant for our present

purpose is that with the growth of the idea of Juristic personality in Imperial Rome,
important developments took place with regard to the law relatmg to rehgxous and
charitable endowments. T

12 Sohm, Institutes of Roman Law, 2ud Edn. Art. 37, p. 198.
13 Vide Sohm’s, Institute of Roman Law, 2nd Edn. pp. 195-199.
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8 FUNDAMENTAL IDEAS—RELIGIOUS & CHARITABLE TRUSTS

In the early Empxre we find that certain specified deities such as Tarpeian or

Capitoline Jupiter, Ephesian Diana and Gallic Mars, to whom the privilege had
-"been specially given by a Senatus Consultum or Imperial constitution, might be
instituted heirs under a testament.!4 It is difficult to say who was thought to be the
actual owner of the property. Buckland!> thinks that it was probably the Stat

the administration was carried on by Magistrates and not by the temple priests.
After the adoption of Christianity by the State, Emperor Constantine authorised
gifts by will to the Christian church. All church properties were contemplated as
belonging to the church as a whole, though the ownership was a sort of Eminent
domain and in each community the church property was regarded as a separate
patrimony. It was administered by the Bishop and Oecononus, for the ownership
was supposed to reside in the entire religious group.16

1.8. Rattigan’s view.—“Under the Christian Emperor”, says Rattigan,!’
“the institution of a saint or the deity as heir was held to vest the property in the
church; and Justinian (530 A.D.) decided that the institution of Jesus Christ as heir

“was to be understood to indicate the church of the testator’s domicile; of an

archangel or martyr, the church dedicated to such saint in the testator’s place of .

residence, and if no such church existed in the latter place, then to the church so
dedicated in the metropolis of the province; if thers be many 5o dedicated, the one
to which the testator had shown preference in his lifetime, and in default of such
the poorer one received the benefit of such bequest ”

Thus, the church was a Juristic person par excellence, under the Christian
Emperors and as Christianity was the religion of the State the church was really
a State institution. The theory of Roman law was ‘that the privileges of a juristic

- person could be enjoyed by State institutions, and by only those private institutions

to which recognition was accorded by the State. Property given or left to a church
by a private individual to be applied for charitable purposes, e.g., for hospitals,
alms houses, orphanages, etc., vested ordinarily in the church of the place where
the donor resided, though in theory it belonged to the church as a whole; and if the
endowment was of a permanent character the Bishops set up an establishment for
proper management of the same. A further step was taken in the development of
the law on the subject when charitable institutions were allowed to be made by
private individuals without reference to the church. :

14 Rattigan on The Roman Law of Persons, page 214.
15 Buckland, Text Book of Roman Law, page 177.

16 Buckland, 4 Text Book of Roman Law, page 177.
17 Rattigan, Roman Law of Persons, page 215.
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1.9. Sohm’s view.—“During the later Empire”, says Sohm!8 “...................
from the fifth century onwards—foundations created by private individuals came
tobe recognised as foundations in the true legal senge, but only if they took the form
of Pia Causa, i.e.,were devoted to ‘pious uses’ only, in short, if they were charitable
institutions. Whenever a person dedicated property whether by gift inter vivos qr
by will—in favour of the poor or the sick, or prisoners or orphans, or aged people,
he thereby created ipso facto a new subject of legal rights—the poor house, the
hospital and so forth and the dedicated property became the sole property of the new
subject—it became the property of the new juristic person whom the founder had
called into being. ......... A pia causa did not require to have juristic personality
conferred upon it. According to Roman law, the act—whether a gift inter vivos or
a testamentary disposition whereby the founder dedicated property to charitable

uses—wag suffietent without mote to constitute the pia causa a foundation in the
legal sense, to make it, in other words, a new subject of legal rights”,

1.10. Nature of pia causa in Roman law.—It will be notified that this is 2 very
advanced conception. It allbwed a private individual to create a juristic pefson in
the shape of a foundation, without any authorisation from the State. Some writers
are of opinion that as pia causa was an ecclesiastical institution, it was really a part

" of the church and was hence included in the concession given to the latter. This

view is, however, negatived by the fact that it was possible for the founder to give
directions regarding the administration of the fund without any interference by the
church, although the Bishop had a general right of supervision.!? The better view
seems to be that as gifts creating charitable institutions were authorised by the
State, the State sanction to ¢lothe such mstltutxon with the character of a juristic
person was impliedly given.

1.10A. Two types of charitable endowments in Roman law.—Thus, so far
as charitable endowments are concerned, the Roman law recognised two kinds of
juristic persons. One was a corporation or aggregate of persons, which owed its
juristic personality to State sanction. A private person might make over property
by way of legacy or gift to a corporation already in existence and might, at the
same time, prescribe the particular purpose for which the property was to be
employed, e.g., feeding the poor, or giving relief to the sick or distressed.
The receiving corporation would be in the position of a trustee and would be
legally bound to spend the funds for the particular purpose. The other alternative
was for the donor himself'to create an institution or foundation. This would be anew -
juristic person, which depended for its origin on nothing else but the will of the

18 Sohm, Institutes of Roman Law, p. 208.
19 See Buckland, Text Book of Roman Law, pages 178-179.
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10 FUNDAMENTAL IDEAS—RELIGIOUS & CHARITABLE TRUSTS

founder, provided it was directed to a charitable purpose. The foundation would
be the ownér ofthe dedicated property, and the administrators would be the trustees
bound to carry out the object of the foundation.

I will now proceed to analyse the Hindu concept of religious and charitable

- trust, from such materials as we possess, and it would be interesting to enquire as

. to-whether the Hindu system recognised any of the ideas which were 50 well
known to the Romans.

V. HmDU CONCEPTS OF ISTHA AND PURTTA

1.11. Hindu concepts of religious and charitable gifts—Istha and
Purtta.—Hindu religious and charitable acts have been from the earliest time
classified under two heads, viz.; Istha and Purtta. The two words are often used
conjointly, and they are as old as the Rigveda. The compound word Istha-Purtia
has been retained in the writings of all Brahminical sages and commentators down
to modern days, and although the connotation of these two expressions was
extended to some extent in course of time, the fundamental ideas involved in them
remain practically the same. By “Istha” is meant Vedic sacrifices, and rites and
gifts in connection with the same; “Purtta”, on the other hand, means and signifies
other pious and charitable acts which are unconnected with any Srauta or Vedic
sacrifice. The meaning of the two expressions has been discussed elaborately by
Pandit Pran Nath Saraswati, in his Tagoet¢ Law Lectures on the Hindu Law of
Endowments, and for my purposes I will cull a few texts to which reference has
been made by the learned author in this connection.

In the Rigveda, which is the earliest record of Aryun culture, Istha and Purtta
- are described as the means of going to heaven. There is a verse in the 10th Mandala
of the Rigveda®® where the seer describes the dead man as going to the highest

heaven, along with the pitris, as a result of the Istha and Purtta works done by him

in this world. The celebrated commentator Sayana in commenting on this passage
says that by Istha-Purtta are meant gifts bestowed in Srauta and Smartarites. The
same commentator in explaining these very words which occur in Taittiriya-
Aranyakall obsarvas thatthe word [stha denotes Vedic rites like Darsa, Purnamash
etc. and Purtta means Smarta works like tanks, wells etc. The two texts of Manu,
where the merit of Istha and Purtta is extolled and which have been referred to by
subsequent commentators, stand as follows:

“Let each ‘wealthy man continually and sedulously perform sacred
rites (Istha) and consecrate pools and ‘gardens (Purtta) with faith since these

20 Rigveda, 10th Mandala 14, 8.
21 Taittiriya Aranyaka Pro. X. Anu. 1, 6.
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HINDU CONCEPTS OF ISTHA AND PURTTA 3

two acts accomplished with faith and with riches honestly gained, procure an
unperishable reward”.

“If he meets with fit objects of benevolence, let him constantly bestow gifts on
them, both at sacrifices and consecrations (Istha & Purtta) to the best of his power
and with a cheerful heart.2

1.12. Following a text of Sankha quotéd by Hemadri, Pandit Pran Nath

Saraswati makes the following enumeration of Istha works: viz., (1) Vedic
sacrifices etc., (2) gifts offered to priests at the same, (3)preserving the Vedas, (4)
religious austerity, (5) rectitude, (6) Vaiswadev sacrifice and (7) hospitality.?3 The
Purttaworks not only signified such works of public utility as excavation of tank,
wells, etc., but included all acts which either conferred some kind of benefit on
those who were in need of it, or were regarded as meritorious from the spiritual or
religious point of view. From the numerous Smriti texts bearing on the point,
Pandit Pran Nath Saraswati has compiled a list of Purtta works which are generally

_recognised as such by Brahminical writers. These are: (1) Gifts offered qutside the

sacrificial ground, (2) gifts o the occasion of an eclipse, solstice and other special
occasions, (3) the construction of works for the storage of water, as wells, tapks,
etc.; (4) the construction of temples for the gods, (5) the establishment of procession
for the honour of the gods, (6) the gift of food and (7) the relief of the sick.24

The list is by no means exhaustive; dharmasalas, rest houses, mutts for the
residence of ascetics, planting of trees and dedication of groves are also Purtta
works mentioned by the commentators. From the list of Istha and Purtia works
given above it will be noticed that construction of a temple for the worship of an
idol is an instance of Purtta work, whereas hospitality is regarded as one of the
Istha agts. The reason is that the construction of temple has no connection with a
Vedic sacrifice; it is a thing of later origin and hence is regarded as a Smartha act
of piety. Worship of guests on the other hand is one of the sacrifices which is
enjoined on every householder by the Vedas. Hospitality therefore is associated
with Srauta or Vedic rites and comes under the category of Ishta works.

1.13. No distinction between religion & charity in Hindu Law.—In the
Hindu system there is no line of demarcation between religion and charity. On the other -
hand charity is regarded as part of religion. The Hindur¢ligion recognises the existence
of a life after death, and it believes in the law of Karma according to which the'good
orbad deeds of a man produce corresponding results in the life to come. All the Hindu

22 ManulV 226 & 227
23 P.N. Saraswati, Tagore Law Lectures on Endowment p. 21
24 P.N. Saraswati, TLL on Endowment, p. 21.
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12 FUNDAMENTAL IDEAS—RELIGIOUS & CHARITABLE TRUSTS ; f‘"fj
sages concur in holding that charitable gifts are pious acts par excellence, ﬁ
which bring appropriate rewards to the donor, and the seer in the Rigveda says - ,

in the clear accents that “He who gives alms goes to the highest place in B
heaven”.?’ According to the Smriti writers, charity is the supreme virtue in this . )
(Kali) age. Thus Manu says: “In the Creta the prevailing virtye is declared to ‘
be in devotion, in Treta divine knowledge, in the Dwapara holy sages call i
sacrifice the duty chiefly performed; in the Kali liberality alone”.2¢ The same :
verse occurs in Parasara.?’ It may be mentioned here that charity is not only LB
regarded by Brahminical writers as a means of securing happiness in after life, : ™
it 1s also one of the forms of expiation prescribed for those who have ¢omiitted Lo
sinful acts. “By forgiveness of injuries”, says Manu, “the learned are purified; ¥ om
by liberality those who have neglected their"duties”.2® As we have already

seen,282 the expression Purtta is not confined to secular charities alone, but ‘ D
includes various acts (e.g. erecting a temple) which are regarded as meritorious x

only from the religious point of view. The sole distinction between Istha and Eo
Purtta lies in the fact that the former relates to Vedic sacrifices which the latter o
do not. As the Vedic sacrifices fell into disuse and became confined to i
comparatively few persons, the Purtta works became more popular, particularly

as they were open to the Sudras as well. This is why later Smriti Writers extol

C fis \
the merits of Purtta works and regard them as the means of securing salvation.?? ﬂ}
Even as regards Vedic sacrifices it may be pointed out, as has been observed 58

: in the Chhandogya Upanishad, that “the offerings to the God are really
‘B offerings for the benefit of all human beings.”3? The position therefore is that
in the Hindu system, religion and charity overlap each other and do not admit

b
i
4

religion or charity. Many of the Istha works mentioned above are synonymous

l‘t
of any differentiation. They are both integral parts of ‘Dharma’ or the rule of 4 o,
righteousness which the Hindu sages regard as the upholder of the entire fabric i T~
of the universe, both in its physical and moral aspects: % R
‘ The enumeration of Istha and Purtta works as given it the Smtitis wonld sive £
: _ us anidea of the religious and charitable gifts that were recognised and encouraged K
; by the Hindu sages. The fact however that a man performs sacrifices or makes gifts ! 2
! to a pious Brahmin either on the altar of the sacrifice or on some other auspicious ; N
occasion would not create a religious or charitable trust. Such a trust could arise i w
only when a property or fund is dedicated or set apart for any particular object of i £
i

. 25" Max Muller, Chips from a German Workshop, Vol. 1, p. 46.

26 Manul, 86. ) :
; 27 Parasara Institutes 1, 22. : . Y
28 Manu V. 107. S
28a Paras 1.11 and 1.12 supra. v s s

29 Vide Yama, “Heaven is attained by Istha, by Purtta one enjoys emancipation”. i
30 Chhandogya Upanishad Chap. V. pr 24, K 2-5. i
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VEDIC RELIGIOUS WORSHIP ' : li

with moral virtues and others are exhausted as soon as the sacrifice is completed
or the gift made. There is no obligation imposed on any person t¢ do or continue
to do something for the accomplishment of a particular purpose. Similarly, as
regards Purtta works only when an institution is founded far the benefit of the poor
or the distressed, or a temple or monastery is dedicated to pious purposes or when
somebody is entrusted with the duty of performing any pious act, then a trust,
properly. speaking, can come into being. According to Devala gifts are of four
classes, viz., they may be (1) Dhruba or eternal such as Prapa or the construction
of places for supplying water, or Arams, rest houses and the like; (2) 4jasrika or
daily charity; (3) Kamya or gifts made with a particular object; and (4) Naimittika
or occasional gifts made on auspicious occasions.>! Of these only Dhruba gifts can
ordinarily create trusts or endowments in perpetuity.

VI. VEDIC RELIGIOUS WORSHIP

1.14. No temple or monastic institutions existed in Vedic age.—lIt is
difficult to say to.what extent the charitable and religious endowments as we see
in modern times existed in the early Vedic period. The earliest Vedic literature
which is known by the name of Samhitas throws very little light on this point. It
seems fairly certain that at this period there were no temples for worship of idols
as we find in subsequent time, and an institution like the mutt or monastery of later
days was 4186 tinknown. “The religion of the Vedas”, says Max Muller, “knows of
no idol. The worship ofiidols in India is a secondary formation, a later degradation
of the more primitive worship of ideal gods.”32 Dr. Bollensen on the other hand is

B of different opinion and according to him the Vedic Rishis not only assigned human

forms to their gods, they represented them in a sensible manner. It is said by the
learned author that “From the appellation of the gods as divonaras (men of sky) or
simply naras (men) and from the epithet N pes (having the form of man) we may
conclude that the Indians did not merely in imagination assign human forms to their
gods, but alse represent them in a sensible manner.”

It seems to me that the view taken by Prof. Max Muller is right.

1.15. No idol worship in Vedic times.—There is a difference of
opinion amongst scholars as to whether the religion that is embodied in the
Vedas was at all polytheistic. A number of gods indeed are named, but there
are various passages in the Rigveda which expressly declare that the various

31 See J.C. Ghosh, Law of Endowment, p. 17.
32 Max Muller, Chips from a German Workshop, Vol. 1, p. 38.
33 Journal of the German Oriental Society, XXII, 5871f.
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gods are only different names of that “which is one”. Max Muller calls the religion, i
“henotheism”. The gods to whom the hymns of the Rigveda are addressed are R
- idealised beings, who represent the beneficient and radiant powers of nature, e.g.,
sun, air, earth, sky, dawn, etc. But the Vedic seers had, from the beginning, a
glimpse of the infinity behind these finite forces, as is shown by the conception of
‘Aditi’ the mother of the gods which, as Max Muller says, was the earliest name
invented to express the infinite.332
They soon realised the existence of one among many. The dlfferent gods were
now spoken of as different aspects of the same entity which transcends all the
manifestations of nature but yet lies immanent in them all. But, whatever the early
forms of religion might have been, one thing is certain, that Vedic religion at no ‘ o
time was idolatorous. “In this respect” says Ragozin,3* “the Aryans of India were 5
in no wise behind their brethren of Iran: nature was their temple; they did not invite
the deity to dwell in houses of men’s building, and if in their poetical effusions they ”
deseribed their Devas in human forms and with fanciful symbolic attributes,
thereby unavoidably falling into anthropomorphism, they do not seem to have
transferred it into reproduction more materially tangible than the spoken word—
into the eidolon—which becomes the idol.” -

The strongest argument in support of this view is furnished by the form of
worship prevalent in the Vedic age. : :

It was quite different from the modern form of adoration of gods which is ; i

. described in the Puranas or Agamas. The worship detailed in the hymns of Rigveda o

consisted of offerings, prayers and praises in honour of the gods. The offerings were
mainly of clarified butter which was poured on the sacred fire and of fermentad &
juice of the Soma plant which was sprinkled either on the fire or on Kusa grass,
some quantity always being kept for the worshippers themselves. Whichever deity i
was involved, it was the sacred fire which was to carry the oblation to Him. This j
is why Agni or fire was called Hutavaha (the carrier of oblation),—“a messenger T "
between the two worlds” or the ‘two races’ (of gods and men), the mediator through '
whom alone constant intercourse between gods and men was kept up.3’ He was the
intermediary, because he consumed the sacrifice and carried it to the gods.3%.

There are detailed rules in the Vedic literature regarding the construction ofthe i

altar and the various forms of oblation including animal sacrifice,
and there is a description also of the different kinds of priests who were
to preside over different parts of the sacrifice; but there was no other
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33a  This conception is also shown by the questions raised as to Agni—“Was there only one - i
Agni or were there many Agnis?” See Basham, Wonder that was India (1967) page 237. : -

34 Ragozin, Vedic India, page 133. . s,
35 Ragozin, Vedic India, page 158. _ :
35a Basham, Wonder that was India (1967) page 237. : - o,
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visible symbol of worship35b except the sacred fire and no place for performing the
sacrifice except the altar which existed in the householder’s own residence, or was
constructed temporarily when sacrifices on a big scale were contemplated.

1.16. No mention of monastic institution in Vedas.—There is also no
mention of monastic institution in the Vedic literature. According to the Vedic
Grihya Sutras, which regulated the life of man, there were the institutions of four
Asramas preseribed for all persons belonging to the twice Bott castes. Man®s life.
was divided according to this scheme into four Asramas or stages. The first stage
was of Brahmachari or student who was to live in the house of his preceptor and
study the Vedas living a life of utmost austerity and discipline. In the second stage _
he married and became a householder or Grihastha and his duty was to perform
the religious and secular works that were prescribed for this-stige of life. In the
third which was the Banaprastha stage, he was to live the life of a recluse, and in
the last stage he became a Jati or ascetic. Ordinarily therefore a man after finishing
his period of studentship would marry and become a householder, and compulsory
celibacy was never encouraged or sanctioned by the Vedas, A man, however, who
was not inclined to marry might remain what is called a Naisthik Brahmachari
perpetual student and might pursue his studies living the life of a bachelor all his
days. Although the Vedic religion was not in any sense a monastic religion, yet it
cannot be denied that the germs of monachism were there.3® It afforded the
example of a saintly mode of life and if we could conceive of the Naisthik
Brahmacharis or the ascetics in the fourth stage of life forming groups or socicties
of some sort and framing disciplinary rules for their guidance, we get all the
elements necessary to constitute a monastic order. Whether this thing actually
happened, we are not in a position to say. Monastic institutions were fumly
established in India from the iime¢ of Buddha. But we hear of various seats of '
wandering ascetics even before Buddha was born. Thus the Jaina sects of
Nirgranthas and Ajivakas are frequently mentioned in Buddhist literature, though
both of these were heretical sects and did not believe in the authority of the Vedas.’

1.17. Propathaorresthousein Vedic time.—As I have said above,372
hospitality was one of the principal virtues enjoined by the Vedas. There
are passages in the Rigveda which go to suggest that there were probably
institutions like Sarais and resting places in the Vedic period. A hymn

addressed to the Maruf (winds) speaks of refreshments “being ready at the

35b See also para 1.32, infra.
36 Vide Kern’s Manual of Buddhism p. 74.
37 See Rhys Davids, Buddhist India, p. 146.
37a Para 1.12 supra.




/4

16 - FUNDAMENTAL IDEAS—RELIGIOUS & CHARITABLE TRUSTS

resting places on the road” .38 This, says Wilson, indicates the existence of
accommodation for the use of travellers. “The Propatha”, observes the learned
author, “is the Choultry of the south of India, the Sarai of the Mahomedans, a place
by the roadside where the travellers may find rest and provision”.3 It is true that
in the passage in which they are named the refréshments are said to be provided
for the Marut or the winds but in this, as in the case of the cities of 4suras the notion
must have been derived from what really existed; Propathas or Choultries were
not likely to be pure mythological inventions; those for the Maruts must have their
prototypes on earth.40

The first period of Vedic literature was the period of Samhitas or collection of
hymns and prayers, and this was followed by that of Brahmanas which are treatises
in prose dealing with ceremonials and various other theological matters. The third

and the final stage was the period of Suttra literature which consisted of aphoristic

compositions dealing with Vedic rituals on the one hand and customary laws and
domestic duties on the other. There were several kinds of Suttras. The Srauta
Suttras dealt mainly with rituals; the Grihiya Suttras or house aphorisms related to
household ceremonies, while the Dharma Suttras were-concerned with legal and
social usages and hence are regarded as the oldest source of Hindu Law. The Suttra
literature, according to Prof. Macdonell, was developed between 500 to 200
B.C.#! Prof. Max Muller places it slightly earlier, viz. 600 to 200 B.C.42

VII. TEMPLES IN SUTTRA PERIOD

1.18. Temples during Suttra period.——Although-, there is no mention of
temples in the Samhita of the Vedas it seems fairly clear that temples in some form

. or other were known during the Suttra period. Even in one -of the Brahmanas

known as Abhuta Brahman, the words demaas and 2awfamr occur.*3 But the age
and authority of this work are uncertain, and it is a book purporting to deal with
bad omens and portents. The evidence furnished by the Gautama Dharma Suttra
1s however more definite. Of all the Dharma Suttrag thig is supposed to be the
oldest,* and we may take the date of its composition to be roughly about

500 years before Christ. Gautama mentions a temple of God in more than one"

place in his Dharma Suttra. It is stated to be one of the objects which destroys sin.*3

38 Rigveda Asthaka, 4 Adhaya, Anubak 23 § 9.

39 Wilson’s Rigveda, Vol. 2 p. 151.

40 Wilson’s Rigveda, Vol. 1 Introduction p. XVI.

41 Vide Macdonell’s History of Sanskrit Literature Ch. 2, pp. 28, 36.
42 Cambridge History of India p. 149.

43 Vide P.N. Saraswati—Hindu Law of Endowment p. 38.

44 This is the opinion of Dr. Bulher, Dr. Jolly and Prof. Macdonell.
45 Gautama Chap. 19, sec. 14.
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Again while laying down the rules of wgféyor or Perambulation, Gautama says that
temples of gods should be passed to the right.¢ These passages indicate clearly
that there were temples at the time when the Suttra literature was composed though
we have no means of knowing what images, if any, were worshipped in them.
Another passage in Gautama Dharma Suttra is worth noticing: while enumerating
the various things which cannot be partitioned, Gautama says “Water for pious
uses and sacrifices and prepared food shall not be divided”.4” The expression
used is @ which has been differently interpreted by different commentators.
Viramitrodaya takes it to mean those who perform sacrifices and charitable
works.*8 The interpretation given by Mitakshara seems to be the best and it stands

- as follows:— “The term Yogacshema is a conjunctive compound resolvable into

Yoga and Cshema. By the word Yoga is signified cause of obtaining spmething not
already obtained, that is, a sacrificial act to be performed with fire consecrated
according to the Veda and the law. By the term Cshema is denoted an auspicious
act which becomes the means of conservation of what has been obtained, such as
the making of a pool or a garden, or the giving of alms elsewhere than at the altar.
Both these, though appertaining to the father, or though accomplished at the
charge of the patrimony, are indivisible; as Laugaoshi declares: “The learned have
named a Purtta conservatory act Cshema, and a sacrificial one Yoga; both are
pronounced indivisible; and so are the bed and the chair.”* If this interpretation
is correct, it is proved beyond doubt that benefactions like wells, gardens and
charitable dwellings like Dharmashalas, etc., were in existence at the time when
Gautama composed his Dharma Suttra. We do not know how these endowments
were created or maintained at this period, but this much is certain that the idea of
grants of land for charitable and pious purposes was already well established.

VIII. BUDDHIST PERIOD—THE RISE OF MONASTERIES

1.19. Religious and charitable institutions during the Buddhist period.—
The next period in the history of religion and culture in India is the period
of Buddhism. Buddhism, as you know, came in as a protest against the
ritualism and -sacrifices of the Vedas. It was a non-theistic religion, and
Buddha in the course of his numerous dialogues never hinted at any
intelligent First Cause of the universe. The fundamental principles of the
Buddhist religion are expressed by what are known as four Aryan truths, which
postulate first, that there is evil and suffering in the world; secondly, that the

46 Gautama Chap. 9, sec. 66.

47 Muller’s S.B.E. Vol. 2, p. 306.

48 Viramitrodaya, Chap. 7, sec. 2.

49 Colebrooke’s Mitakshara, pp. 275-276.
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the worship of the Hindu gods and goddesses described in the Purans was .
becoming more and more populgr, and for some time at least there was a sort of : @
rivalry between the Hindu and Buddhist gods. By the end of the seventh century A
A.D. inIndia, Buddhism became a decadent religion. It had lost is primitive purity o
and moral grandeur and had degenerated into Tantricism, associated with degraded

forms of Yoga practices and secret rites having affinity to Black art and other f f’}
ignorable things. .

Besides, as I have earlier pointed out, in the 8th century, the concept of » R
Sunyavada, which was the main contribution of Buddhism, was adopted by FR )
Shankar and converted into Mayavada. This diminished the appeal of the Sunyavada i
concept to the contemporary elite world. ‘ @

1.25. Decay of Buddhism_'and Hindu revival.—The decline of Buddhism in i
India was followed by the revival of Hinduism, and, from this time onwards, the i) @

religious thoughts and ideas of the Hindus were shaped by a galaxy of religious
teachers who can be said to have founded the various sects and sub-sects of the
f -Hindu religion which exist even at the present day. It wauld be out of place for me
: to deal in this lecture with the religious history of the Hindus from the decline of
Buddhism upto modern times, or to dwell on the lives and téachings of various
saintly persons who built up different schools of thought within the folds of Hindu
religion. I will touch upon only a few general features of the Hindu renaissance @
which began at about the 8th century A.D just to show in what way it influenced .

3 &8

the growth of Mutts and Temples, the two religious institutions which, in the

language of Sir Subramania Ayyer, O.C.J., stand supplementary to each other in -
, the Hindu ecclesiastical system.! 10 - )
IX. THE AGE OF SANKARA—THE MONASTERIES ho@
1.26. Establishment of Mutts, Sankaracharya and his order.—In the 8th ‘ &3
century A.D., there was born in southern India, of Brahmin parents, a person by .
i the name of Sankaracharya—a most remarkable person of whom any country § w
?' could be proud. He was one of the world’s greatest philosophers and spiritual 9

leaders, a matchless dialectician and a born reformer. The theory of absolute

monism which he propounded on the authority of the Upanishads is still a wonder L
and a puzzle to the philosophic world. He stood at the vanguard of movement 7

for the revival of Hinduism, and succeeded in combating and crushing the remnants @ §

of effete Buddhism and re-establishing the religion of the Vedas. Like all leaders ;

of new thought he combined rare spiritual excellence with sound practical wisdom
and foresight, What he tried to bring back was not so much the rituals and sacrifices
of the Vedic religion as the true philosophy of the Vedas as embodied in the i

10 Vidya Purna v Vidyanidhi, (1904) ILR 27 Mad 435. (. £
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: Upanishads. Though opposed to Buddhism he was in favour of the ascetic ideal
. which Buddha had preached and it was he who introduced the Buddhist monastic
institutions into the Hindy system. The Mutts or monasteries which he founded
were all modelled on the Buddhist Vihara or Sangharama and many of the ryles
of his monastic order were taken from the Vinaya Pitaka. What he attempted
. to do was to give the institution a Vedic garb. As I have said already,!%
4 life-long asceticism was not in accordance with Vedic doctrines and a person
belonging to the twice-born case was enjoined ordinarily to marry and become
a house-holder after finishing his period of studentship. Exceptions were
however made, a3 i the ¢ase of Life-long students and there is a text in the
; Vedas which lays down generally that the moment a man develops
non-attachment to the things of the world he is at liberty to renounce the world

’ ( geeXa fawere, wegwa wereiq ). This text was relied on by Sankar in support of the
; institution of monks which he founded and which is known by the name of
: Dasnamis. These Sanyasis, according to Sankar, represent the fourth stage or
| Asram of the Vedas. Though his own religion was highly philosophic, Sankar did
not prohibit the worship of Pouranic gods, and many of his followers were known
to- be worshippers of Siva. For the purpose of strengthening and maintaining
‘ the doctrine of non-dualistie' philosophy which he preached, he established

four mutts or monasteries at the four extremities of India viz. the Jyotir Mutt at

Badrinath in the north, Sarada Mutt in Gujarat, Sringeri Mutt in South India and
G o Gobordhan Murt at Puri in the east, and each one of them was placed in charge
of one of his ascetic disciples. After the death of Sankaracharya many of his
disciples, of whom some adopted his name, established mutts at various places
and the original mutt at Stingeri was in course of time divided into six institutions.

G

1.27. Ramanuja and his order—The practice of establishing Mutts or
ceatres of theological learning, the heads of which were pious aseeties, was
followed by other religious teachers who came after Sankar. Ramanuja is
one of such great teachers who was born in the middle of the eleventh century
A.C. and was the founder of the religious sect known as Sri Vaishnab, which
, counts its adherents by thousands at the present day. The philosophical theory
. propounded by Ramanuja is known as Visistadwaita or qualified non-dualism as
(05 ) distingnished from pure non-dualism of Sankar. According to Sankar, there is no

: b other reality except God and consequently the world or creation is nothing but an

)

@ -".1illusion. Ramanuja, on the other hand, tried to establish that God and His creation
I - together constitute one integral whole and in that sense alone the creation is-not

: different from the creator. Ramanuja was an advocate of the worship of Narayan
& g or Vishnu as the only symbol of God. He is said to have established seven

10a Para 1.16, supra.

‘3.
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hundred mutts of which a few only remain at the present day. One of them is at
Melkottai, which is called the Badarikasarm of the south.

1.28. Ramananda.—Ramananda, reputed, though not correctly, to be one of
the follewers of Ramanuja, founded a different school of Vaishnavism. His
followers worshipped Ramchandra as an incarnation of Vishnu and are known by
the name of Ramaths. They abound in northern India and there are several Mutts
of celebrity belonging to this order at Benaras.

1.29. Madhwa.—Madhwa was another religious teacher who founded the
sect named after him. This is a purely dualistic school which recognises an eternal
distinction between man and his creator. The eight mutts at Udipi where Madhwa
lived, which are all centres of Dwaita system of thought, were admiﬁedly

established by him.

1.30. Nimbarka,Ballavacharya and Srichaitanya.—Among other important '

Vaishnava sects we might mention those founded by Nimbarka, Ballavacharya and
Srichaitanya' Mahaprovu of Bengal. Each one of these Sects has its religious
institutions on the model of the mutts!%® founded by Sankara, though there are

differences in the matter of initiation of disciples, succession to headship and other

allied matters which I shall discuss later on.10c

- 1.31. Sudra ascetics of South India.—The Sudra ascetics of Southern India

also followed the example of the Brahmans, and the pious and learned amongst =

them, actuated by a “desire to disseminate religious knowledge and promote
religious charity, established mutts in Tinnevelly, Madura, Trichinopoly, Tanjore
and elsewhere.”!! The practice of establishing mutts spread to other dissenting
sects like Kabir Panthis, Jangamas and Lingayets of southern India, and they also
constructed muits or asthals for the propagation of their particular tenets.

A detailed discussion of the characteristics and legal incidents of thé different
types of Maths I will reserve for a futwre chapter.!'# At this stage, I will pass on to

say a few words regarding the other important kinds of Hindu religious institutions,

viz., temples and idols.

X. WORsHIP OF IDOLS AMONGST HINDUS -

1.32. Idol worship in India.—It is difficult to say at what period of time
idol worship was introduced among the Hindus. There is-no mention of

10b Para 1.26, supra.
10c Chapter 7, infra.

11 Vide Giyana Sambandha v Kandusami, (1887) ILR 10 Mad 375.
1la Chapter 6, infra. ' 8
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WORSHIP OF IDOLS AMONGST HINDUS 25
idols in the early Buddhistic literature. As I have said already,!!? there is some
reference to idols in the Gautama Dharmasuttra, but the age of the work is
unknown, and it does not specify any particular idol or idols. The gods that are
popularly worshipped by the Hindus at the present day are, for the most part,
Pouranic deities, descriptions of which occur in the various Puranas;—though, in
some parts of India, e.g., Bengal, there is an admixture of Tantric rites in the form
of worship. The “Puranas” literally mean ancient legends. They constitute a class
of epic literature, didactic in character, which deal with various matters including
cosmogony, the genealogies and exploits of gods, sages and kings, accounts of the
different Avatars or incarnations of Vishnu, as well as the rites of worshipping
gods by prayers, fasting, votive offerings, pilgrimages, etc.!?

The Puranas are believed to be eighteen in number and all of them are
attributed to the sage Vyasa. Their age is uncertain. But most of them seem to
be post-Buddhistic compilations. The Pouranic gods became popular in India
after the rise of the northern School of Buddhism, and from the beginning of
the fourth to the middle of the 6th century A.D. the Gupta Emperors did much
towards the propagation of the Pouranic faith. The Purans are sectarian, in the
sense that some of them extol the merits of worshipping Vishnu, while many
prefer Siva worship. The Upanishads which embody the philosophical concept
of the Vedas describe Brahman or the Supreme Being as “that from which all
things are born, that by which when born they live and into which they enter
at death.” These creative, preservative and destructive functions or aspects of
the divinity constitute the Trinity of the Puranas and are symbolised respectively
by Brahma, Vighnu and Siva. The Puranas say expressly that Brahma, Vishnu
and Siva though three in form really constitute one entity and there is no
difference amongst them except that of attributes. The reason is that each of
the functions of creation, preservation and destruction implies the others and
contains the others in a latent form. The worship of Brahma is not very popular,
and I am not aware of any temple being dedicated to this creative deity except
one at Pushkar, seven miles to the north-west of Ajmer in Rajasthan. The
images that are worshipped are generally those of Siva or Vishnu in their
various forms or manifestations. The worship of Sakti or the female principle
which is deseribed as the consort of Siva in the different forms of Durga, Kali
etc. is also popular and is the special feature of the Tantric system. Besides
Siva, Vishnu and Durga, the other deities, who are generally adored by the
Hindus, are Ganesh and Surya (Sun), and the numerous temples that adorn the
various sacred places of the Hindus are dedicated for the most part to one or
other of these five gods or Pancha Devata as they are called. '

11b Para 1.18, supra. ,
12 Macdonell’s History of Sanskrit Literature, page 299.
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1.33. Idols representing same divinity.—One thing you should bear in mind
in connection with image worship viz. that the different images do not represent
separate divinities; they are really symbols of the one Supreme Being, and in
whichever name and form the deity might be invoked, he is to the devotee the
Supreme God to whom all the functions of creation, preservation and destruction
are attributed. In worshipping the image therefore the Hindu purports to worship the
Supreme Deity and none else. The rationale of image worship is thus given in a verse
which is quoted by Raghunandan:

! fermrreedi froamwmioT
wesRre femrata srgroft w1
“It is for the benefit of the worshippers that there is conception of images of
Supreme Being which is bodiless, has no attribute, which consists of pure spirit and
has got no second.” : ‘
; Temples and mutts are the two principal religious institutions of the Hindus.
b There are numerous texts extolling the merits of founding such institutions. In Sri
; Hari Bhaktibilash a passage is quoted from Narasingha Purana which says that
: “whoever conceives the idea of erecting a divine temple, that very day his carnal
sing are annihilated; what then shall be said of finishing the struature according to
rule ......... .He who dies after making the first brick obtains the religious merits
of a completed Jagna”.13. , E

. B 1.34. Other kinds of religious and charitable benefactions.—“A person
B consecratmg atemple”, says Agastya, “also one establishing an asylum for ascetics
also, one consecrating an alms house for distributing food at all times ascend to the

highest heaven”.14 -
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& Besides ternples and mutts the other forms ofrehglous and charltable endowments - o
g which are popular among the Hindus are excavation and consecration of tanks, Y ;
; wells and other reservoirs of water, planting of shady -trees for the benefit of o |
travellers, establishment of Choultries, satras-or alms houses and Dharamsala for R
the benefit of mendicants and wayfarers, Arogyasalas or hospitals, and the last, O |
though not the least, Pathshalas or schools for giving free education. Excavation of ]
tanks and planting of trees are Purtta works well known from the earliest times. I '(?53
have already mentioned that there is a mention of rest houses for travellers even in
the hymns of the Rigveda. The Propatha of the Vedas is the same thing as Choultrie -4
or sarai and the name given to it by subsequent writers is ‘qﬁfaq-aq'g They were o '
very popular during the Buddhist time. In Dana Kamalakara, a passage -
is quoted from Markandeya Puran which says that one should makea house &
of shelter for the benefit of travellers; and inexhaustible is his religious
merit which secures for him heaven and liberation.!S There are more passages i
)

13 P.N. Saraswati’s T.L.L. on Endowment, p. 43.

14 Quoted in G. Shastri’s Hindu Law, 8th Edn., pp. 656-657. - o
15 Mandalik’s Hindu Law, Appendix 21, p. 334. )
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o d - ... thanone in the Puranas recommending the establishment of hospitals. “One must
it '

establish a hospital furnished with valuable medicines and negessary wensils

n placed under an experienced physician and having servants and rooms for the
. ¢ shelter of patients.!® This text says further that a man, by the gift of the means of
4 8 freeing others from disease, becomes the giver of everything. The founding of

€ educational institutions has been praised in the highest language by Hindu writers.

© Hemadri in his Dankhanda has quoted a passage from Upanishad according to
which gifts of cows, land and learning are said to constitute 3faE™ or gifts of
surpassing merit. In another text cited by the same author, it is said that those
excluded from education do not know the lawful and the unlawful; therefore no
effort should be spared to cauge dissemination of education by gift of property to

d meet its expenses.!” '
& —~ ‘
’Sl ; XI. LEGAL IDEAS UNDERLYING THE ENDOWMENTS
Z; 1.35. Legalideas underlying the various endowments.—I will now attempt -
n - to trace the legal ideas underlying the various types of Hindu religious and
"ﬁtz charitable institutions and try to see how far elements of trust could be discovered
. in them. I have said already!? that the Smriti writers have said almost nothing on
| the subject of endowment and the matter has only bees incidentally touched upon
@ in connection with enumeration of the duties of the King or the topics relating to
“n gifts or resumption of gifts. The passage of Manu extolling the sanctity of Istha and
xS Purttaworks I have set out already.1’® Yajnavalkya in his Acharadhyaya or chapter
. © - onrituals has enumerated the various objects of charity and has specified, besides
i others, “the affording of relief to fatigued guests, the service of sick men, the
2 honouring of gods and providing asylum to travellers.”!8 Narada has mentioned
L seven kinds of valid gifts, one of which is gift for religious purposes.!® According to
Oh Manu a man who breaks a temple can be killed without hesitation.?’ Yajnavalkya says
‘)r likewise that such man could be impaled on a stake.?! Both Narada and Yajnavalkya
fﬁt% have laid down that a Sanyasi who becomes an apostate could be reduced to slavery
O 1 by the King??; and this suggests, though in a vague way, that the King had some
‘ﬁi{n sort of jurisdiction over religious bodies and institutions. None of these texts, however,
{de
1€ .16 Quoted from Nandi Puran, G, Shastri’s Hindu Law, 8th Edn., pp. 656-657.
/e : 17 Hemadr, cited in G. Shastri’s Hindu Law, 8th Edn., pp. 659.
r:e 17a Para 1.2, supra.
us 17b Para 1.11, supra.

18 Yajnavalkya, Chapter I, verse 209-210.
v 19 Narada, Chapter IV, section 8.~
) 20 Manu, Chapter IX, 280.
21 Yajnavalkya, Chapter II, 273.
22 Yaj: Chap. II, §183 and Narada S.B.E. Vol. 33, p. 137.
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. Mayukha of Nilkantha and Pratistha Tattwa of Raghunandan. Mandalik has given ]
an excellent summary of the various modes of dedication laid down by different
authors in one of the appendices to his learned treatise of Hindu Law.3* In every act @
of dedication there are two essential parts, one of which is called Sankalpa or the : &
formula of resolve, and the other Utsarga or renunciation. The ceremonies, as FR
Mandalik points out, always being with a Sankalpa, which after reciting the time 'y

of gift with reference to age, year, season, month etc. states what object the founder
has in making the gift. Utsarga, on the other hand, completes a gift by renouncing
the ownership of the founder in the thing given.

9
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1.38. Different formulae of dedication in different cases.—In the case of
dedication of tanks the formula has undergone some alterations in course of time.
In the earlier treatise the formula was “May the gods, the ancestors and men be
satisfied.” The-words “and the rest” were added by Aswalayan after “men”. In later E

works the dedication is made in favour of all living beings.35 i

1.39. Sapkalpa in dedication of tanks and gardens.—The Sankalpa in
dedication of tanks as prescribed by Utsarga Mayukha is as follows:—*I have
given the water to all beings in common, may all beings enjoy by bathing, drinking
and swimming.”3¢ The ceremonies are much the same when trees, gardens and
groves are dedicated. '

1.40. Dedication of ‘mutts’.—In case of mutts there are different forms

B of dedication laid down by different authors. Kamalakar is of opinion that the gift

o can be made as usual by libation of water but if there is no particular recipient, o
e.g., when the mutt is-to be used by ascetics in general, the offering water is to be

thrown into a pot37 In the Utsarga Mayukha, on the other hand, the gift of 2 - Ti)

@

&

i mutt is described as a gift to a specified Brahmin or ascetic. There is thus a
definite donee and the object is also specific.3® Lastly, there is passage in
Kalika Puran quoted by Hemadri which goes to show that all mutts are to be
dedicated to God Sankara.3? In other words this is to be regarded as a sort of public
dedication, and the same idea is conveyed by certain text of Baraha Puran which oy

describes in detail how a mutt is to be gifted. The passage runs thus:—*A muff

i should, by péerson having faith in the Sastras, be made three-storied or two-storied, &
consisting of different apartments, accommodated with places for meditation, for )
. study, for burnt offering to consecrated fire and the like ......... And he should - !
. , : &
34 Appendix II, p. 331. . . e
i 35 P.N. Saraswati’s, T.L.L. on Endowment, p. 202. \g@
L 36 Mandalik, Hindu Law, Appendix II, p. 336. : -
i 37 Ivid, pp. 334-335. ) : /)
; 38 Toid, p. 336, .

39 Quoted in G. Shastri’s Hindu Law, 8th Edition, p. 657. i
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endow a village or sufficient land for meeting the expenses, so that the ascetics and

the travellers getting shelter (there) may receive sandals, shoes, umbrellas, small

pieces of cloth, and also other necessary things. Thus having established an asylum
. -beneficial to persons practising austerities, and also to other poor people seeking

shelter, he should declare—"1 am endowing this asylum—May He who is the
3 support of the universe be pleased with me.”40

W e e

s

1.41. Dharmasalas.—Dharmasalas, r¢st Bouses, and safras which are known
by the name of wfst@ occupy a position analogous to that of mutfs, and they are
generally dedicated for the benefit of travellers and ascetics. The Bahni Puran
thus describes the dedication of Wfist@e: “Having caused to be made an auspicious
and spacious asylum of bumt bricks, with strong pillars, and large compound,
3 accompanied with distinctive mark, covered with plaster, guarded, equipped with
comfortable apartments, and conferring endless religious merit—should dedicate
to the Saiva and the Vaishnava ascetics. And having caused to be made an
f auspicious, spacious and beautiful house, furnished with good food, and equipped
! : with pure drinking water, and pessessed of an auspicious gate should dedicate it for
3 P the benefit of the poor and helpless and travellers.”#! All these are intended for the
' benefit of public or certain sections of the public and there is no specific donee by
A : whom the gift is to be accepted. ‘

1.42. Temples.—There are elaborate rituals prescribed by Smriti writers which
have got to be observed when a donor wants to consecrate a temple and establish
a deity in it. I may refer to some of these rituals in a subsequent chapter,412 It is
enough to say here that according to Pratistha Mayukha the Sankalpa in case of
establishment of an idol is of two kinds: one is for the accomplishment of a
particular object which the founder may have in view; the other is simply for the
love of God. It is pointed out by Mandalik that Pratistha Mayukha there is no
S~ . Utsarga in case of consecration of a temple except in special cases, and this means
that there is no renunciation of the ownership of the founder as in other types of
, endowments.*2 Other books on rituals however expressly lay down that before

\ " removing the image into the temple, the building itself should formally be given
- i away to the deity for whom it is intended. The Sankalpa or formula of resolve makes
‘ ‘ the deity itself the recipient of the gift and the usual formalities of gift are followed
l in this case also, and the gift is made by the donor taking in his hand water sesamum,
!  kusagrass etc.*3 According to Pandit Pran Nath Saraswati this is the ceremony

which divests the proprietorship of the temple from the donor and vests it in the idol.

40 Quoted in G. Shastri’s Hindu Law, 8th Edition, p. 658.
’ 41 Ibid, p. 659. -

B | 4la Parad.d,

! 42 Mandalik, p. 339.
i
!

43 P.N. Saraswati’s, T.L.L. on Endowment, p. 127.
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The question as to the rituals that have to be performed in the consecration of

a temple and the installation of an idol was considered by the Supreme Court in

Deoki Nandan v Muralidhar* After observing that there could be a valid
dedication of a temple without the performance of any particular ceremony, the

Court observed, “the ceremonies relating to dedication are Sankalpa, Utsarga and

Prathista. Sankalpa means determination, and is really a formal declaration by the
settlor of his intention to dedicate the property. Utsarga is formal renunciation by
the founder of his ownership in the property the result whereof being that it
becomes impressed with the trust for which he dedicates it. ..................... It
would therefore follow that if Utsarga is proved to have been performed, the
dedication must be held to have been to the public.” It was then pointed out that
Utsarga had to be performed only for charitable endowments like construction of
tanks, rearing of gardens and the like and not for religious foundations, and that
“Prathista takes the place of Utsarga in dedication of temples”. It was accordingly
held that where there was Prathista, that is formal installation of the deity, the
dedication was complete and valid notwithstanding that Utsarga had not been
performed. In the case* the Surpeme Court considered the gift of property for
religious endowment where the owner constructed the temple and installed the'
deity and made gift of property but there was no dedication of property before the
gift. It was held that the gift passed interest to the donee who subsequently
converted it to Debuttar by constituting himself a Shebait and his heirs were
entitled to become Shebait in law.

1.43. Grants for temples.—For the purpose of perpetuatmg the worship ofthe
deity it is usual for the donor to make grants of land. Sometimes the gift of lands
is made to pious Brahmins who received the Brahmottar for carrying on the
worship of the idol. This generally happens in the case of public temples and this

- is how the priests or archakas attached to particular temples came into existence.

But gifts of lands are usually made to the deity itself. Hemadri in his Dankhanda
has quoted texts from different Puranas extolling the merits of making gifts of land
to Vishnu, Siva and other Gods. In the Vishnu Puran it is said that the donor of land
for the erection of a temple attains the abode of the particular deity to whom the
temple is dedicated. In the Sivadharma it is declared that he who dedicates to Siva
cultivated land dwells in bliss in the Rudraloka as many kalpas as there are poles
ofland found on measurement. In the Baraha Puran the bestower of a skin of land

- to Vishnu is promised fortune and prosperity for seven births.*6

44 1956 SCR 756: AIR 1957 SC 133.
45 Smt. Shahzad Kunwar v Raja Ram Karan Bahadur, AIR 1956 SC 254.
46 P.N. Saraswati’s, T.L.L. on Endownient, pp 136-137.
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1.44. In whom djoes the property vest after dedication?—In all the types of
endowment spoken of above we get the purpose of the founder clearly expressed
in the Sankalpa while the Utsarga or renunciation divests the founder of his rights
in the property dedicated. In whom then does the property vest? When there is
specific donee, as for example when the head of a monastic establishment accepts
the gift on behalf of the congregation or order, the property might vest in the order
or congregation itself as a juristic person and the head of the establishment for the
time being would be entrusted with the duties of managing the property and
spending its income for purposes of the congregation. As I have said already, the
idea of an order of monks or fraternity of ascetics being clothed with a sort of juristic
personality was not unknown in India. The Buddhist Sangha itself furnjshes a most
striking illustration. The gift of Jetavana Vihar to Buddha was really a gift to the
Sanghaand Buddhaaccepted it on behalfof the Sangha as its head and representative.
The same thing happens when a mutt is dedicated to a monk or Guru as
representative of a particular order of Sanyasis. The idea of a corporate personality
as distinct from that of the individual members was recognised by the Smriti
writers. A Gana or Guild according to Yajnavalkya could hold property and

DEDICATION J

- employ agents.4’ He gives a strict injunction to uphold the rights and privileges of

corporate bodies even among heretics.*8 It seems that the different corporate bodies
had their own laws and regulations which were enforced by the King. The Buddhist
literature and the inscriptions of the Second Century B.C. show clearly the
flourishing condition of corporate life in ancient India.*’ When a mutt is dedicated
for the use of ascetics in general or those who belong to a particular sect, and there
is no definite donee who accepts the gifts, different considerations undoubtedly
arise. The libation of water which is the indispensable ceremony in all gifts
according to Hindu sages is in siich cases poured over an earthen pot, or on the earth
itself. This signifies that the gift or dedication is of a public character. Institutions
like Choultries, Dharmasalas, Satras etc. occupy a similar position. In all these
cases the beneficiaries are an indefinite number of persons who constitute either the
entire public or certain sections of it. The question is who becomes the owner of
such property after the founder parts with his rights?

1.45. Requisites of a valid gift according to Mitakshara & Dayabhag.—
According to Vijnaneswar gift consists in the relinquishment of one’s own
right and the creation of the rights of another, and the creation of another’s

" Tight is completed on that other’s acceptance of the gift and not otherwise.%

According to Dayabhag the gift is completed as soon as the donor relinquishes

47 Yajnavalkya Chap. II, 187, 190.

48 Ibid pp. 191-192.

48 K.P. Jaysawal, Manu and Yajnavalkya, p. 213.
50 Mitakshara Chap. 11, 5-6.
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his rights in favour of the donee who is a sentient person.! Donation according to
Dayabhag is an act of the giver, and the concurrence of or acceptance by the donee
is not essential. But even in Dayabhag although the ownership of the donor ceases
to exist in consequence of abandonment, yet if the particular person for whom the
gift is intended does not accept it, then as all the conditions of abandonment are not
fulfilled, the ownership does not termigate, The position is that the gift cannot take
effect when no acceptance by a sentient donee is possible. How can therefore the
gift take effect when the founder dedicates a satra for feeding of the poor, or.an
asylum for residence of ascetics, or when he builds a temple and dedicates it for the
worship of an idol? In the first two cases there is no specific donee and in the third
the donee is not a human being but a deity. :

XII. ACCEPTANCE AND VESTING

1.46. Not appﬁcable to gifts for religious purposes.—The view of the Hindu -

Jurists seems to be that in case of gifts to a deity or for religious purpeses uo
acceptance is necessary to complete the gift. The following observations of Sir
Asutosh Mookerjee, J. in Bhupatinath v Ramlal* sums ‘up the views of the
commentators on this point: “It is clear from these passages”, thus observes the
learned Judge, “as well as from other passages from Sreenath, Achyutananda and

. other commentators on the Dayabhag, that they understood the rule about the
" . acceptance of a gift as a necessary condition for its validity as applicable to secular

gifts alone. There is no foundation for the assumption that dedication to the deity
or for religious purposes stands on the same footing”. Thus renunciation or Utsarga
by the donor is sufficient to complete the gift when the property is given to a deity
or for religious purpose, and in such cases no acceptance by a sentient being is
necessary.

1.47. Inwhom does the property vest when there is no specific donee? But
the question starts up again, in whom does the property vest after dedication? If
it becomes res nullius and belongs to nobody, it can be appropriated by any person,
even though he would incur sin by so doing; and the very object of the donor would
be frustrated. It may be argued that even though the owner loses his proprietary
right after dedication he may still retain custody and control of the thing dedicated.
This argument is founded on the following passage of Viramitrodoy. “But
ownership so far as protection is concerned, does exist in the donor even when his
ownership consisting of the power of disposition at pleasure had been withdrawn
(by renunciation) until the final accomplishment of the purpose of the donor,

1 Colebrooke’s Dayabhag Chap. I, p. 21,
2 10 CLJ 355 atp. 375; ILR 37 Cal.-128.
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; ACCEPTANCE AND VESTING : 35
) who seeks a certain merit according to precepts for the act imported by the word
; “Gift” will not be complete until the ownership of another has arisen. The
3 ownership will in this instance (exist), in the same way as it does in the case of
ol substances sacrificed, lest sin arising out of the prohibition about their being
~ ot touched by prohibited (animal or person) should stick (to the sacrificer); in this way
the possibility of a stranger appropriating a thing given and of the forbidden being
precluded will not arise, although the ownership of ancther has not arisen. The
P practice of the learned in both cases in respect of protection is based on that (limited
form of ownership).” This obviously contemplates a temporary areangement; the
s donor is allowed the right of protection in respect of the thing given till the
“ ownership-of another arises. It does not support the view that the thing becomes res
nullius. Ownership therefore must vest in somebody.

" 1.48. Does property vest in the foundation as juristic person?—As has
been pointed out** already, the Roman Law recognised the foundation or institution
itself as juristic person. Under the Roman Law an individual by dedicating
property for a charitable purpose could bring into existence a foundation or

G : institution which in law would be regarded as the owner of the dedicated property.

A similar conception is present in the German “Stiftung” where a fund earmarked

for a special purpose is deemed to be its own owner. There is no such conception

in English Law which recognises only one class of legal persons viz. the

‘ corporations which are really personifications or groups or series of individuals,

g and are classified into corporation aggregate and corporation sole. Obviously

‘ neither a Hindu religious institution nor a Hindu idol can come within the scheme

of artificial persons as framed and adopted by English Law. Mr. Justice West in his

classic judgment in Monohar Ganesh v Lakhmiram* pointed out that “the Hindu

Law like the Roman Law and those derived from it recognises not only corporate

e bodies with rights or property vested in the corporation apart from its individual

f members, but also jurisdical persons and subjects called foundations.” The religious
! institutions like mutts and other establishments obviously answer to the description
of foundations in Roman law. The idea is the same, namely, when property is

G ‘ dedicated for a particular purpose, the property itself upon which the purpose is -
: impressed, is raised to the category of a juristic person so that the property which
W is dedicated would vest in the person so created. And so it has been heldS that a mutt
o | is under the Hindu law a juristic person in the same manner as a temple where an

3 Viramitrodoy 1, 67, Mandalik p. 337.

(;3;? ' 3a Para 1.7 supra.

el i 4 ILR 12 Bom p. 247.

,L“; } 5 Krishna Singh v Mathura Ahir, AIR 1972 Al1 273; Ongole Byragi Mutthanna)ya,
: AIR 1960 AP 98.
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idol is installed, and that a suit instituted by the managing trustee on its behalf
without impleading the other trustees was properly constituted, and further that the
suit does not abate under the provisions of Order 22 of the Civil Procedure Code,
on the death of the manager pending the action, as the real party to the suit is the
institution.® :

1.48A. Principle as to personality of institutions.—Apart from natural
persons and corporations, which are recognised by English law, the position under
Hindu law is that if an endowment is made for a religious or charitable institution,
without the instrumentality of a trust, and the object of the endowment is one which
is recognised as pious, being either religious or charitable under the accepted
notions of Hindu law, the institution will be treated as a juristic person eapable of
holding property. ’

A striking application of this principle in relation to educational institutions is
seen in a Punjab case holding that a school (the Sarvadanand Anglo Sanskrit Higher
Secondary School) which is meant for imparting general education to the public at
large is a charitable institution within the purview of Hindu law.%2-
If the object of the educational institution or the school is such as is recognised
as charitable or religious under the Hindu law, such an educational institution or
school will be regarded as possessing a juristic personality and will be capable of
holding property. it

1.48B. Idols.—The position as to idols is of a special nature. In the Hindu
Debuttar, it seems, the position is slightly different, and not the whole endowment,
but the idol which as an embodiment of a pious or benevolent idea, constitutes the
centre of the foundation and is looked upon as the juristic being in which the
Debuttar property vests. After all, juristic personality is a mere creation of law and
has its origin in a desire for doing justice by providing, as it were, centres for jural
relation. As Salmond says: “It may be of as many kinds as the law considers
proper,” and the choice of the corpus into which the law shall breathe the breath Ea
of fictitious personality is more a matter of form than of substance. A i

: 1.48C. Temple not a juristic person.—While an idol is a juristic person, a - 2
N temple is not a juristic person. It 1s Tor this reason that a suit relating to the affairs o

_of a temple must be brought by the deity. in whom the property is vested.t®

‘ M_:_"__“_';_;;M;_'_j__;.._<_.;_;.<A_;_._._‘ )__ o

6 Gajanan v Ramrao, ILR 1954 Nag. 302.
6a D.A.V. Collegev S.N.A.S. High School, ILR (1972)1 Punj-533; AIR 1972 Punj & Har
245 (following AIR 1922 PC 123). :
6b Laxman Prasadv Shrideo Janki Raman, (1973Y MPLJ 842 (cited in the Yearly Digest »
for 1973, columns 890-891). i
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IDOL AS ENTITY

XIV. IDOL AS ENTITY

1.49. Can property reside in the aim or purpose?—According to the
principles of modern jurisprudence, the owner of a right must be a person. There
i5, indeed, a class of writers like Brintz, Beldker and Duguit who maintain that

_property may vest in and belong to an ‘aim’ or ‘purpose.’ They are, however,

unwilling to give the aim or purpose the status of a juristic person. According to
them, the maxim “no person, no property” is not a justifiable assumption, and

" property may not only belong to and be held by a person; it may also belong to an

‘alm’ or ‘purpose’ as well, but without the purpose being recognised as a juristic
person. The position is that these authors eliminate the “person” as the owner of a
legal right from their scheme altogether.

As a theory, this is undoubtedly opposed to the accepted principles of modern
jurisprudence, and in practical results it is likely to create difficulties and
complications of a rather serious type. Once the property goes out of the ownership
of a person and vests in the purpose or aim, the whole thing is placed at the mercy
of the State, which can do whatever it likes with this ownerless right, and there
remains no person entitled in law to enforce the intentions of the donor. On the other
hand, if the State regards the foundation or institution which aims at carrying out
certain objects, as a legal person, the latter, acting throtgh its agents, can always
enforce the right. This was precisely the conception of Roman lawyers.

The scheme of Brintz, Bekker and others,' though not a tenable scheme,
certainly contains some important juridical truths. In the first place in the case of

property dedicated to 2 particular purpose it lays stress on the purpose of the
donor as the supreme factor which should be given the controlling hand in the
management and administration of the property. At the same time these writers
admit that a purpose or aim cannot rank as juristic person in law, and this led
them to adopt the untenable position that a right can remain without an owner. The
innate practical sense of the Roman Jurists found a way out of this difficulty. They
indeed were fully conscious of the fact that the purpose or intention of the founder
was the primary thing in an endowment, but as purpose without any material
basis could not figure as a legal person they personified the endowment itself
which was dedicated for a particular purpese, Though these principles are nowhere
expressly discussed by the Hindu Jurists, it seems that institutions like mutts and
satras which were not gifted to any particular donee or fraternity of monks were
regarded as juristic persons in Hindu law to which the endowed property of these -
institutions belonged. With regard to Debuttar, the position seems to be somewhat ‘
different. What is personified here is not the entire property which is dedicated to
the deity but the deity itself which is the central part of the foundation and stands
as the material symbol and embodiment of the pious purpose which the dedicator
has in view. “The dedication to deity”, said Sir Lawrence Jenkins in Bhupati
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v Ramlal,” “is nothing but a compendious expression of the pious purpose for
which the dedication is designed”. It is not only a compendious expression but a
material embodiment of the pious purpose and though there is difficulty in holding
that property can reside in the aim or purpose itself, it would be quite consistent
with sound principles of Jurisprudence to say that a material object which
represents or symbolises a particular purpose can be given the status of a legal
person, and regarded as owner of the property which is dedicated to it.

@ & B & & & © 2

1.50. Theidol as a symbol and embodiment of the spiritual purpose is the
juristic person in whom the dedicated property vests.—As you shall see later’
on the decisions of the Courts of India as well as of the Privy Council have held
uniformly that the Hindu idol is a juristic person in whom the dedicated property
vests. “A. Hindu idol”, the Judicial Committee observed in one of its recent
pronouncements, “is according to long established authority founded upon the
religious customs of the Hindus and the recognition thereof by Courts of Law, a G
juristic entity. It has ajuridical status with the power of suing and being sued.”8 You
should remember, however, that.the juridical person in the idol is not the material ‘ w
image, and it is an exploded theory that the image itself develops into a legal person

~'a$ soon as it is consecrated and vivified by the Pran Pratistha ceremony. It is not
. also correct that the Supreme Being of which the idol is a symbol or image is the
: recipient and owner of the dedicated property. The idol as representing and
' embodying the spiritual purpose of the donor is the juristic person recognised by
law and in this juristic person the dedicated property. vests.®
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1.51. Deity owner in a secondary sense.—The discussions of several Hindu
sages and commentatars pount to the conclusion that in case of dedicated property
the deity is to be regarded as owner not in the primary but in the secondary sense.
All the relevant texts on this point have been referred to by Sir Asutosh Mookerjee
in his judgment in BAupati v Ramlal® and I will reproduce such portions of them
as are necessary for my present purpose.

Sulapani, a reputed Brahminical Jurist, in his discourse on Sraddha thus
expresses his views regarding the proper significance of gift to Gods:—"In

!
I "
| os Bis views rogarding : )
i ‘Donation’ having for its dative case, the Gods like the Sun, etc., the term -
g ‘donation’ has a secondary sense. The object of this figurative use being i O
; 7 10 CLJ 355, 369; ILR 37 Cal 125. _
| 7a Chapter 4, infra. : . ' : ‘ P
‘- 8 Promotha v Pradyaumma, LR 52A AP-245. ’ 0 i
: 8a As to the personality of idol, see H.R. Board v Veeraraghava, AIR 1937 Mad 750; 0

1937 MLJ 368.
9 ILR 37 Cal 128; 10 CLJ 355. - ' {«:}
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T  extension to it of the inseparable accompaniment of that (gift in its primary sense),
a : viz. the offer of the sacrificial fee etc. It has already been remarked in the chapter
g on the Bratis that such usage as Devagram, Hastigram, etc., are secondary.”% Sree
it Krishna® in commenting on this passage thus explains the meaning of the ‘
h | expression Devagram: “Moreover, the expression cannot be used here in its
1 ; primary sense. The relation of one’s ownership being excluded, the possessive case

affix (in Devas in the term Devagram) figuratively means abandonment for them
(the Gods)”. Therefore, the expression is used in the sense of “a village which is
the.object of abandonment intended for the Gods”. This is the purport. According
to Savar Swami, the well-known commentator on Purba Mimansa, Devagram and
Devakhetra are figurative expressions. What one is able to employ according to
one’s desire is one’s property. The Gods however do not employ a village or land
according to their use.
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I 1.52. These discussions are not free from obscurity but the following
conclusions I think can be safely draw from them:—(1) According to these sages
the deity or idol is the owner of the dedicated property but-in a secondary sense.
The ownership in its primary sense connotes thie capacity to enjoy and deal with
the property at one’s pleasure. A deity cannot hold or enjoy property like a man,
hence the deity is not the owner in its primary sense. (2) Ownership is however
attributed to the deity in a secondary or ideal sense. This is a fiction ( Sw=w ) but ,
not a mere figure of speech, it is a legal fact; otherwise the deity could not be
described as owner even in the secondary sense. (3) The fictitious ownership which
. 'is imputed to the deity is determined by the expressed intentions of the founder; the
"jﬁ 1 : debutter property cannot be applied or used for any purpose other than that
indicated by the founder. The deity as owner therefore represents nothing else but
the intentions of the founder. Although the discussions of the Hindu Jurists are
somewhat cryptic in their nature, it is clear that they did appreciate the distinction
between the spiritual and legal aspects of an idol. From the spiritual standpoint the
idol might be to the devotee the very embodiment of Supreme God but that is a
matter beyond the reach of law altogether. Neither God nor any supernatural being
could be a person in law. So far as the deity stands as the representative and symbol
of the particular purpose which is indicated by the donor, it can figure as a legal person
and the correct view is that in the capacity alone the dedicated property vests in it.

T IR = R .~ - I ¢ )
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é 1.53. OwnersBip of tanks and trees after dedication.—The dedication
of tanks and trees occupies, in my opinion, a somewhat different position.

i . 9a Sulapani cited in Bhupati v Ramlal, ILR 37 Cal 128.
9b Sree Krishna cited in Bhupati v Ramlal, ILR 37 Cal 128.
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The water of a dedicated tank ceases to be private property according to Hindy idea
and can be enjoyed not only by every human being but also by every animate

creature. According to Raghunandan, the consecrator by relinquishing his rights-

makes the water of the tank common property like that of ariver.!° There are certain
writers who are of opinion that the dedieatsr himsalf eatnot use the water of the
tank dedicated by him. Raghunandan however controverts that view and according
to him the dedicator can use the water as a member of the public. The subsoil in a
tank may remain with the owner if he chooses to retain his rights in it, but, subject
to this, a tank becomes public property and private ownership ceases altogether.
There is no question here of the property vesting in a corporate body or any
institution. As'private ownership cease with dedication the only duties that can still
remain with the owner are the duties of preservation and repair. No question of
administration of such dedicated property, strictly speakirig, arises.

XV. ENDOWMENTS

1.54. Administrators or manziget"é‘ of endowments are trustees in the
general sense.—With regard to all other types of endowment it is necessary for
the purpose of carrying out the intentions of the donor that somebody should be
entrusted with the management or administration thereof. As was observed by
Mukherji, J. in Monohar v Bhupendra,'! in ancient times, except in cases of
property dedicated to a brotherhood ofaseaties, all andawments were administered
ordinarily by the founder himself and after his death by his heirs. This was the case
not only with regard to temples but also in respect of non-religious: charitable
institutions like Choultries, Sadabrats stc. [t was only in case of public temples that
the practice of appointing shebaits was generally resorted to. But whoever may be
the person in whom the duty of administration is vested, whether it is the shebait
or archaka of a temple or the Mohant of a religious institution and whether or not
such person is the heir of the original founder, he must be deemed to be in the
position of a trustee with regard to the endowed property. As I have said already,
he may not be a trustee in the sense in which that expression is used in English law. -
To quote the language of the Judicial Committee in Vidyavaryathi v Baluswami'?
“as in no case is the property conveyed to or vested in him he is not a trustee under

the English law’; but it was pointed out by the Privy Counci] thatin view of the
obligations resting on him he is answerable as a trustee in the general sense. I
have already pointed out that the word “Trust” in English law involves a highly

10 Vide P.N. Saraswati’s, T.L.L. 205.
11 37 CWNp. 29; ILR 60 Cal 432.
12 LR481IAp.302.
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prevents a Hindu from disposing of his property in such a way as to create any
interestin favour of an unborn person. Itis not also permissible for a Hindu to create
a line of succession unknown to Hindu law. For a time it was the subject matter of
some controversy in our courts of law, whether the principle of the Tagore case
applies to provisions made by the founder of a Hindu Debutter regarding succession
to the office of a Shebait. In a Patna case the deed of endowment stated that ‘K’

would be the manager and after his dgath his cldest son would be the manager and
in this way only eldest son and daughter’s son would be manager. The line of
succession was held to be invalid on the ground that such line of succession is
unknown to Hindu law.%%2 Similarly, in Anath Bandhu v Krishna Lal*%® a line of
succession to the office of the Shebait in tail male was held to be void. Even
a compromise decree cannot validate a line of succession opposed to Hindy
law.40c

5.8. The rule in Tagore v Tagore applies to such dispositions.—In
Gnanasambanda v Velu Pandaram,*! the Judicial Committee observed in course
of their judgment that “the ruling in Tagore v Tagore*? is applicable to hereditary
office and endowment as well as to other immovable property.” The main question

raised in this case was one of limitation under Article 144 of the Indian Limitation .

Act, and the point canvassed was whether each Shebait succeeding to his
predecessor could claim a fresh start for purposes of limitation, inasmuch as he
derived his title, not from his predecessor, but from the original donor. The
Privy Council negatived this contention and held that the creation of successive
life estates in regard to shebaiti right was repugnant to Hindu law. Different views
were expressed by different Judges in India regarding the interpretation to be put
upon the observation of Their Lordships quoted above, Qng s¢t of decisions took

the view that gift of devise of shebaiti right which contravenes the rule in Tagore
v Tagore*3 is bad in law and cannot be enforced. The case of Promotho Nath v
Anukul Chandra* may be taken as a type of such pronouncements. In this case, a
Hindu by his will made a gift of certain properties to an idol and appointed some
persons Shebaits of the endowment. He further provided that after the death of the
aforesaid Shebaits, the seniormost in age amongst their legal heirs would be the Shebait. It
was held that the principle of law enunciated in - Tagore v Tagore® and extended
to an hereditary office and endowment by Gnanasambanda v Velu*® was applicable

408  Sitesh Kishore v Ramesh Kishore, AIR 1981 Pat 339.
40b AIR 1979 Cal 168.
40c Ibid.

41 LR 271A 69.

42 9 BLR 377.

43 9 BLR 377.

44 29 CWN 17,

45 9BLR 377.

46 LR 271A69.
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to this case and ¢onsequently the bequest, so far ag it provided that the person senior

39 .

in age amongst the heirs of the first Shebaits shall succeed as a Shebait failed, and

the shebaitship reverted to the heirs of the founder. On the other hand in Mathura

' Nathv Lakhi Narain, 4" Richardson, J. expressed the view that the rule in Tagore s

case is only a general rule to which there are several exceptions, and the nomination
of Shebait may be taken as one of the -exceptions. The observation in
Gnanasambanda’s case was held to be a mere obiter which had little or no hearing
onthe particular question decided in that case. In Sreepati v Krishna,*® Chakravarty,
J. definitely held that as the shebait has no right to property, and is‘ a mere holder
of an office with the rights and limitations applicable to the guardian of a minor,

the rule in Tagore’s case could not properly be extended to appointment of a
Shebait. The controversy so far as the Calcutta High Court is concerned has been

set atrest by the Full Bench decision in Monohar v Bhupendra,*® where ithasbeen
held that shebaitship is not merely an office, it is property as well and in régard to

disposition of shebaiti right the rule in Tagore v TagoreSO is applicable. The'same
view has been taken by the Judicial Committee in Ganesh Chandrav Lall Behary,!
and later on in Bhabatarini v Ashalata.? The position now is that the founder of a
Debutter is competent to lay down any rules te gevein succession to the office of
the Shebait subject to this restriction that he cannot create any estate unknown or
repugnant to Hindu law. In Monohar v Bhupendra® the founder Jagamohan who
created the Debutter provided, by his will, that his eldest son should be the first
Shebait and that after his death his other sons one after another would be Shebait
in the order named. After the death of all the sons of the testator, the office of the
Shebait was to be held from time to time by the eldest male member of the family

for the time being, and no daughter or daughter’s son could ever hold the office. The -

appellant Monohar claimed shebaitship on the ground that he was the eldest male
member of the family, It was net disputed that he was the eldest member; but the
fact was that he had not been born during the lifetime of the testator. It was held that
the provision in the will to the effect that the eldest male member of the testator’s family
should be the sole Shebait, was ineffective in law to entitle such a male member to
the office when he was not in existence till after the testator’s death. Rules for
succession to shebaitship cannot be valid if they provide for the office to be held by

47 ILR 50 Cal 426.
48 41CLJ22.

49 37 CWN 29.

50 9 BLR377.
1 LR 63 IA 448; AIR 1936 PC 318.
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